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OPPOSITION TO PETITION FOR RECONSIDERATION

Sacred Heart University, Inc. ("SHU"), by its counsel, hereby submits its Opposition to

the "Petition for Reconsideration" filed by State University ofNew York ("SUNY") on August

1, 199i. SUNY's Petition for Reconsideration is procedurally defective and, at best, entitled to

consideration in a separate rule making proceeding MM Docket No. 97-178 (West Hurley and

Rosendale, New York, North Canaan and Sharon, Connecticut) to which it is mutually exclusive.

In support hereof, SHU states as follows:

1. Although SUNY has had numerous opportunities to request and demonstrate that

either Channe1273A or Channel 255A should be reserved for noncommercial educational use so

that its license could be modified in MM Docket No. 93-17 it has waited until its administrative

remedies were exhausted to file what amounts to a new proposal. SUNY now states that SUNY

desires to have its license modified to Channel 273A as a reserved non-commercial educational

1 This Opposition is timely filed pursuant to the publication of the filing of SUNY's Petition for
Reconsideration in the Federal Register on August 29, 1997,62 FR 45813, which set an
opposition deadline of September 15, 1997. See Exhibit 1. UJJ41.
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allotment, to allot Channel 255A at Rosendale and have all pending applicants modify their

applications to the new channel at new transmitter locations in some cases. SUNY has not

unequivocally articulated this position previously.

2. SUNY seeks to have the Mass Media Bureau reconsider the action taken by the

Commission on the basis that the Commission itself failed to address a factual matter. However,

Section 1.106 ofthe Commission's Rules on which SUNY relies states that: "Petitions

requesting reconsideration ofa final Commission action will be acted on by the Commission."

See Section 1.106(a)(I). Yet SUNY specifically directed its request for action to the Chief,

Allocations Branch, Policy and Rules Division, Mass Media Bureau. Section 0.283 of the

Commission's Rules (the delegations of authority to the Mass Media Bureau) contemplates that

new arguments not previously considered by the Commission must be referred to the

Commission. See Section 0.283(b)(2). Furthermore, SUNY fails to cite authority for its unusual

request to have the Bureau reconsider action taken by the Commission. The cited case of

Warren Price Communications Inc. 7 FCC Rcd 4344 (1992), involved a petition reconsideration

decided by the Commission, not the Bureau. Thus, SUNY's Petition is procedurally defective.

3. SUNY is aware of a previously filed Petition for Rule Making by Sacred Heart

University, Inc. on December 1, 1995 which proposes inter alia, (1) the allotment of Channel

273A to Sharon, Connecticut as a substitute for Channel 277A and modification of the license

for Station WQQQ and (2) to allot Channel 255A instead of Channel 273A to accommodate the

applications at Rosendale, including that of SUNY, for a new PM station. SUNY was well

aware of this petition and its relationship to SUNY's new attempt to have its license modified

because SUNY filed opposing comments to SHU's petition on December 13, 1995. Yet SUNY

chose to ignore the conflict between its new proposal and SHU's pending petition in its latest
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petition for reconsideration. The Commission issued a Notice ofProposed Rule Making in

response to SHU's petition (MM Docket No. 97-178) on August 15, 1997 (DA 97-1697).

4. It is SHU's position that should the Commission find that SUNY has a viable

proposal to reserve either Channel 273A or Channel 255A for noncommercial educational use so

that SUNY's license can be modified, the Commission must consider the merits of that proposal

in MM Docket No. 97-178 as a counterproposal. As stated, SHU filed its petition on December

1, 1995 well before SUNY resorted to accepting a modification of its license to a reserved

channel at Rosendale. SUNY's new proposal may be timely as a counterproposal in MM Docket

No. 97-178 even though it is not timely for consideration in the instant proceeding. Thus, even

though the Bureau can not under its delegated authority reconsider an action by the Commission,

SUNY can still have its proposal considered in a separate proceeding under the Commission's

comparative allotment standards.

5. Should the Commission decide to issue a Public Notice announcing acceptance of

SUNY's proposal as a counterproposal in MM Docket No. 97-178, SHU will address the

comparative merits of the two proposals along with any other conflicting proposals that may be

filed and found acceptable at that time.

CONCLUSION

6. Having had many opportunities in this proceeding to clearly state that SUNY

would accept a modification of its license to a reserved channel and having exhausted its

administrative remedies on a modification to an unreserved channel, SUNY can not now offer a

new proposal and ignore SHU's prior filed and pending rule making proposal which is in

conflict. SUNY was well aware of SHU's proposal but chose to ignore it in the hope that the

Commission will resolve MM Docket No. 93-17 favorably to SUNY without "complicating"
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matters with SHU's petition. However, basic fairness and the orderly conduct ofadministrative

business will not permit the Commission to ignore the public interest benefits of SHU's proposal

versus SUNY's proposal. The Commission must dismiss SUNY's petition for reconsideration as

procedurally defective and consider it, if at all, in the context ofMM Docket No. 97-178.

Respectfully submitted,

SACRED HEART UNIVERSITY, INC.

4~~By: ark N. Lipp
! Ginsburg, Feldman and Bress

1250 Connecticut Avenue, NW
Washington, DC 20036

Its Counsel

September 15, 1997

PHOOl.004

::ODMA\PCDOCS\GFBDOCS\28775\1

4



EXHIBIT 1



45813

TIME AND DATE: 10:00 a.m. Wednesday.
September 10, 1997. . .
PLACE: Board Room; Second Floor. "
Federal Housing Finance Board. 1777 F
Street, N;W., Washington, D.C. 20006.

STATUS: The entire meeting will be open
to the public.

MATTER lOBE CONSIDERED DURING
PORTIONS OPEN TO TliE PUBUC:

• Discussion ofLegislation..
• Proposed Rule AInending

Definition of ':State" in Membership
Regulation to Include American Samoa
and the NorthemMariana Islands.

• Ame.ndment to the Qualified Thrift
Lender~hltiQn. , .... '

~'PropoSl:'d Rule-Eligibility for '"
Membership and Advances. . - .

• Affordable Housing Program
Application Approvals. ,"

• Discussion of 1998-2002 GPRA,
Strategic Plan.

FEDERAL COMMUNICATIONS
COMMISSION

[Report No. 2221)

Petltions·for Reconsideration and
. Clarification.of Aetlon in Rulemaklng
Proceedings

August 27,1997.
Petitions for reconsideration have·

heen filed. in the Comuiission's,
lulemakingproceedinglisted in this .
pubiicnotice and published puisuantto
47 CFRSeetion 1.429(e}.The full text of
this doCumentis available for viewing
and copying in Room 239, 1919 M
Street, N.W., Washington, D.C. or may
be purchased from the Commission's '-

Federal Register I Vol. 62,.No. ·168·/ Frida.y. A.ugust 29. 1997 I Notices
',- .". r,_" . " ,. .'" r . . .. ..

Estimated Arinual Burden: 448 annual assignment of radio station construction copy: contractor,' ITS, Inc. (202) 857-':'
hours; .166 hours per respondent; .2,700 authorization or license. The form was 3800: Oppositions to this petition~ust....
respondents.. . revised to.increase the number of' be filed Septeriilier15, 1997; SeeSeCUon .

Description: Aviation Ground and respondentslUld totahmnuaLburden: a(tij(i} of t1i!' Comnuss10n's rules.(47·;·
Marine CoaslRadio Station licensees are hours as a result of the Third Report and CFR 1.4(b)(1». Replies t9 anopp~sition,.
.required to aPl'ly fai" renewal of their Order, Redesigriation of27:5' GHz·· must.be filed within IQ days after the .
radio station authorization every five Frequency Band, EstablishiilgRules and time for filing oppositio~ has~~d.:ci

years. Thi~formwill ,be -used for that Policies forLocafMqltipoint •"r'··...."'. '; Subject: Amendment ofSection,,~;".,., ..
purpose. The form is being 'revisedto . Distribution ServiCe (LMDS}: The,,' 'i' r; 73.t02(bl;l'ableof.Allotirients, FM'~" _c.'

add spaceS t9collect th~ applicant!s .' Commission;conc.luded thafany'LMDS BtOadcllSt$tations.lGan~~,,,,,~;;~~:,,:,,
Internet of eomail address and Taxpayer ·;·licensee.willbe pen.riitted. td'parfition.oi .Gulebra..• Las.Piedras....May.. a.gu.ez;··.·.· •.•.'..•~.' .... ~::
Identificatto'NuD1ber {TIN}:.to:comply '.' disaggregateportilJD& ofits'.7'f'·"'i:'f}}~~'~!'i. Queh dfiIas' san J '.' d;V" ~~

·thth Deb ,....11 ti ,....; ·th..:...·· 'Th' ..fifth·,· ..-.. f~'j"''''' . ra .• uan.an \lBqU",
Wl . e' '>U ec on uuprovement'au .......~tiop. 1~.._nOti~!o ~'," ':. _Puerto, Ric;:o; and ChriStianstedandi~#~,'," ...•. '

, 'Act of 1996.'.;:;'The'Wireless,\'-."A> •.' .' Proposed. RulemUilisproP,Oses:iliatthiS':F1'ederlkst8d.VI"';nIslallds} (MM'c.i~< ,'" 'r' .:"

TelecommUDications.Buteau haS,' formwiU D8l1se(Ho;&mpl\m),tJiw<~;i:fin,'~ DoeketNd'.:91:.i~RM~'1a09~:"!Hi14,(;,~;;-~1.;

't~v::=~:m~~;~;:ni~~~~tion'~n:o:~~~~~=~l;:>..~43/7944~~d,1~~)_;<,;z;~;;;;:j:'·r;r1: ..,:,«",.'

~gi1f~..~.·r.)~..~.g£.~~'l.··••.~·~~.b.t.u.·).t.l..~-.O.:.b·..Pi.f;...~.• ·...;.:.:·.S:..,..·.~.••~.~RM.~~..•·.·.·.ji,:.:.~~•..t..·.:.~
Tho FCC _ wll.... Ih. data 10 public _ .. fat 8IlCIf '.lYIC""ubj8it",{j'70kt' 'q;'., '••• k"'" .' "'~~
determineeligibllity Jor a renewed radio . disaggregation andpaititidnmgf' "c":' ,J' .,·N!tml;1tit0J:!'etiticuls..Filf;tct'li,;./',(':;·;':t, .
station authorization.·and to issue a' Tliefo~hasbee~revisecit!>'~cllld?'··'.·'SJbj;~;A¢~ri.drilJn.tM~~~\:~,)~;\,'2:""
radio station license. Datil is also used a space for thearp)jcant.t~pro~de an " 73.202(b). Tableof~lotmltnts. FM ,4. ,:'!';
by Compliance personnel in Intemetor e-mailaddress 1S~ . Broadcast Stations. (Mt. Jullet and neUe

, conjunction with field engineers for add~to thefo~as an alternative. Meade. Tennessee) (MMDocket No. 97....'
enforcement and interference resolution medi~ for contacting thellPPJ.!,canlWlth 97. RM-9(47). ' ,",
purposes. ' questions relating to·thltappbcation. We . ." . '.'

OMB Control No;: 3060-:0368. are also requesting permisSion to collect Number ofP~ti.tJ~nsFJlecL .~. . . .'
ExpimtionDate: 8/31/2000. . the Taxpayer Identification·Number FedetalCommumcations CoIJ1Jll1S810n. .
Title: Question Pools Section 97.523. (TIN) to comply with the Debt - WUliam F. Caton, .•
Form: N/A. Collection Improvement Acto! t 996. ACting Secretary;
Estimated Annual Burden: 480 total The drug certification question has heen [FR Doc. 91-23031'Filed 8-28-91; 8:45 am)

annual hours.; average 3 hours per eliminated and text added to the . , 8lWNG 000£ a7tZ-01-M ' .

respondent; 160 responses. certification hlockprior to signature in .
Description: The recordkeeping . lieu o£'check a "yes/no" block. The =======:::::======

requirement containedin.Section application has been revised to include ,
91.523 is necessary to permit question reference to Part 101 applicants.TheFEDERAL.HOOSING fINANCE BOARD
pools used in preparing amateur data will be used by Commission. staff
examinations to be maintained by to determine the financial, legal and ·-Sunshlne Act Meetingj Announcing an
Volunteer·'Examiner COordinators technical qualifications of the applicimt Open Meeting of the Board
(VEC·s). These question pools must be Federal Communications Commission.
published. and made available to the WiWamF. CatoD.
public before the questions are used in A' S 'rwJn"" .cang et::.v_.T"

.an examination. The information [FR Doc. 97-23038 Filed 8-28-97; 8:45 ami
maintained by the VEC's is used to

BlLUNQ CODE 871Z-G1-Pprepare amateur examinations. If this
information was not maintained the
amateur examination program would
deteriorate and become outdated. These
examinations would not adequately
m~asure the qualifications of the
applicants.

OMB Control No;: 3060-0068.
Expimtion Date: 8/31/2000.
Title: Application for Consent to

Assignment of ,Radio Station , ". ~'
'~, .Construction·Authorization or License
> for Stations in Services Other Than,
.: Broadcast. .
",'.' Form: fCC 702. '.
""0 Estimated Annual Burderi:t3,220 .. ,

. ~'total annual hours; average 5 hours per
",. respondent; 2,644 responses.. · .
'\ . Description:The FCC Form 702 is
:\~USed to request Commission approval of



CERTIFICATE OF SERVICE

1, Lisa M. Balzer, a secretary in the law firm ofGinsburg, Feldman and Bress, Chartered, do
hereby certify that I have, on this 15th day of September, 1997, sent by first-class U.S. Mail, postage
prepaid, copies of the foregoing "OPPOSITION TO PETITION FOR RECONSIDERATION" to
the following:

*

*

'"

Mr. John Karousos
Chief, Allocations Branch
Policy and Rules Division
Mass Media Bureau
Federal Communications Commission
2000 M Street, NW
Room 554
Washington, DC 20554

Ms. Leslie Shapiro
Allocations Branch
Federal Communications Commission
2000 M Street, NW
Room 564
Washington, DC 20554

Robert Hayne, Esq.
Allocations Branch
Federal Communications Commission
Mass Media Bureau
2000 M Street, NW
Washington, DC 20554

Gary S. Smithwick, Esq.
Smithwick & Belendiuk, P.C.
1990 M Street, NW
Suite 510
Washington, DC 20036
(Counsel to Aritaur Communications, Inc.)

Steven C. Shaffer, Esq.
Schwartz, Woods & Miller
1350 Connecticut Avenue, NW
Suite 300
Washington, DC 20036
(Counsel to WMHT Educational
Telecommunications)

A. Wray Fitch, III
Gammon & Grange, P.C.
8280 Greensboro Drive
Seventh Floor
Mclean, VA 22102-3807
(Counsel to Raymond A. Natole)

Mr. Dennis Jackson
Radio South Burlington, Inc.
Radio Station WQQQ(FM)
19 Boas Lane
Wilton, Connecticut 06897

Lauren A. Colby, Esq.
Attorney at Law
P.O. Box 113
Frederick, Maryland 21705
(Counsel for Eric P. Straus)

Erwin G. Krasnow, Esq.
Verner, Liipfert, Bernhard
McPherson & Hand
90115th Street, NW
Washington, DC 20005
(Counsel for David M. Fleisher
& Melissa M. Krantz)

Jerold L. Jacobs, Esq.
Rosenman & Colin, L.L.P.
1300 19t'1 Street, NW
Washington, DC 20036
(Counsel for Hawkeye
Communications, Inc.)



Allan G. Moskowitz, Esq.
Kaye, Scholer, Fierman, Hays & Handler
901 15dl Street, NW
Washington, DC 20005
(Counsel for Span Communications Corp.)

Gregory L. Masters, Esq.
Fisher, Wayland, Cooper, Leader & Zaragoza
2001 Pennsylvania Avenue, NW
Suite 400
Washington, DC 20006
(Counsel for Rosen Broadcasting, Inc.)

Barry A. Friedman, Esq.
Thompson, Hine & Flory
1920 N Street, NW
Washington, DC 20036
(Counsel for Marist College)

Todd D. Gray, Esq.
Dow Lohnes & Albertson, P.L.L. C.
1200 New Hampshire Avenue, NW
Suite 800
Washington, DC 20036-6802
(Counsel to State University of New York)

~~.~
Lisa M. Balzer
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